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§1.8

§1.8 Certificate of mailing or trans-
mission.

(a) Except in the cases enumerated in
paragraph (a)(2) of this section, cor-
respondence required to be filed in the
Patent and Trademark Office within a
set period of time will be considered as
being timely filed if the procedure de-
scribed in this section is followed. The
actual date of receipt will be used for
all other purposes.

(1) Correspondence will be considered
as being timely filed if:

(i) The correspondence is mailed or
transmitted prior to expiration of the
set period of time by being:

(A) Addressed as set out in §l.1(a)
and deposited with the U.S. Postal
Service with sufficient postage as first
class mail; or

(B) Transmitted by facsimile to the

Patent and Trademark Office in ac-
cordance with §1.6(d); and
(if) The correspondence includes a

certificate for each piece of correspond-
ence stating the date of deposit or
transmission. The person signing the
certificate should have reasonable
basis to expect that the correspondence
would be mailed or transmitted on or
before the date indicated.

(2) The procedure described in para-
graph (a)(1) of this section does not
apply to, and no benefit will be given
to a Certificate of Mailing or Trans-
mission on the following:

(i) Relative to Patents and Patent Ap-
plications—

(A) The filing of a national patent ap-
plication specification and drawing or
other correspondence for the purpose of
obtaining an application filing date, in-
cluding a request for a continued pros-
ecution application under §1.53(d);

(B) The filing of correspondence in an
interference which an examiner-in-
chief orders to be filed by hand or “Ex-
press Mail”;

(C) The filing of agreements between
parties to an interference under 35
U.S.C. 135(c);

(D) The filing of an international ap-
plication for patent;

(E) The filing of correspondence in an
international application before the
U.S. Receiving Office, the U.S. Inter-
national Searching Authority, or the
U.S. International Preliminary Exam-
ining Authority;
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(F) The filing of a copy of the inter-
national application and the basic na-
tional fee necessary to enter the na-
tional stage, as specified in §1.495(b).

(i) [Reserved]

(iii) Relative to
ceedings—

(A) Correspondence filed in connec-
tion with a disciplinary proceeding
under part 10 of this chapter.

(B) [Reserved]

(b) In the event that correspondence
is considered timely filed by being
mailed or transmitted in accordance
with paragraph (a) of this section, but
not received in the Patent and Trade-
mark Office, and the application is
held to be abandoned or the proceeding
is dismissed, terminated, or decided
with prejudice, the correspondence will
be considered timely if the party who
forwarded such correspondence:

(1) Informs the Office of the previous
mailing or transmission of the cor-
respondence promptly after becoming
aware that the Office has no evidence
of receipt of the correspondence;

(2) Supplies an additional copy of the
previously mailed or transmitted cor-
respondence and certificate; and

(3) Includes a statement which at-
tests on a personal knowledge basis or
to the satisfaction of the Director to
the previous timely mailing or trans-
mission. If the correspondence was sent
by facsimile transmission, a copy of
the sending unit’s report confirming
transmission may be used to support
this statement.

(c) The Office may require additional
evidence to determine if the cor-
respondence was timely filed.

[58 FR 54502, Oct. 22, 1993; 58 FR 64154, Dec. 6,
1993, as amended at 61 FR 56447, Nov. 1, 1996;
62 FR 53181, Oct. 10, 1997; 67 FR 523, Jan. 4,
2002; 68 FR 48288, Aug. 13, 2003]

Disciplinary Pro-

§1.9 Definitions.

(a)(1) A national application as used
in this chapter means a U.S. applica-
tion for patent which was either filed
in the Office under 35 U.S.C. 111, or
which entered the national stage from
an international application after com-
pliance with 35 U.S.C. 371.

(2) A provisional application as used
in this chapter means a U.S. national
application for patent filed in the Of-
fice under 35 U.S.C. 111(b).



U.S. Patent and Trademark Office, Commerce

(3) A nonprovisional application as
used in this chapter means a U.S. na-
tional application for patent which was
either filed in the Office under 35
U.S.C. 111(a), or which entered the na-
tional stage from an international ap-
plication after compliance with 35
U.S.C. 371.

(b) An international application as
used in this chapter means an inter-
national application for patent filed
under the Patent Cooperation Treaty
prior to entering national processing at
the Designated Office stage.

(c) A published application as used in
this chapter means an application for
patent which has been published under
35 U.S.C. 122(b).

(d)—(f) [Reserved]

(g) For definitions in
see §1.601.

(h) A Federal holiday within the Dis-
trict of Columbia as used in this chapter
means any day, except Saturdays and
Sundays, when the Patent and Trade-
mark Office is officially closed for busi-
ness for the entire day.

(i) National security classified as
used in this chapter means specifically
authorized under criteria established
by an Act of Congress or Executive
Order to be kept secret in the interest
of national defense or foreign policy
and, in fact, properly classified pursu-
ant to such Act of Congress or Execu-
tive Order.

(J) Director as used in this chapter,
except for part 10 of this section,
means the Under Secretary of Com-
merce for Intellectual Property and Di-
rector of the United States Patent and
Trademark Office.

(k) Paper as used in this chapter
means a document that may exist in
electronic form, or in physical form,
and therefore does not necessarily
imply physical sheets of paper.

interferences

(Pub. L. 94-131, 89 Stat. 685; 35 U.S.C. 6, Pub.
L. 97-247; 15 U.S.C. 1113, 1123)

[43 FR 20461, May 11, 1978, as amended at 47
FR 40139, Sept. 10, 1982; 47 FR 43275, Sept. 30,
1982; 49 FR 48451, Dec. 12, 1984; 60 FR 20220,
Apr. 25, 1995; 61 FR 56447, Nov. 1, 1996; 62 FR
53181, Oct. 10, 1997; 65 FR 54657, Sept. 8, 2000;
65 FR 57051, Sept. 20, 2000; 68 FR 14336, Mar.
25, 2003; 68 FR 38624, June 30, 2003]
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§1.10
§1.10 Filing of correspondence by
“Express Mail.”

(a)(1) Any correspondence received by
the U.S. Patent and Trademark Office
(USPTO) that was delivered by the
“Express Mail Post Office to Addressee”
service of the United States Postal
Service (USPS) will be considered filed
with the USPTO on the date of deposit
with the USPS.

(2) The date of deposit with USPS is
shown by the “date in” on the “Express
Mail” label or other official USPS nota-
tion. If the USPS deposit date cannot
be determined, the correspondence will
be accorded the USPTO receipt date as
the filing date. See §1.6(a).

(b) Correspondence should be depos-
ited directly with an employee of the
USPS to ensure that the person depos-
iting the correspondence receives a leg-
ible copy of the “Express Mail” mailing
label with the “date-in” clearly marked.
Persons dealing indirectly with the em-
ployees of the USPS (such as by de-
posit in an “Express Mail” drop box) do
so at the risk of not receiving a copy of
the “Express Mail” mailing label with
the desired “date-in” clearly marked.
The paper(s) or fee(s) that constitute
the correspondence should also include
the “Express Mail” mailing label num-
ber thereon. See paragraphs (c), (d) and
(e) of this section.

(c) Any person filing correspondence
under this section that was received by
the Office and delivered by the “Ex-
press Mail Post Office to Addressee”
service of the USPS, who can show
that there is a discrepancy between the
filing date accorded by the Office to
the correspondence and the date of de-
posit as shown by the “date-in” on the
“Express Mail” mailing label or other
official USPS notation, may petition
the Director to accord the correspond-
ence a filing date as of the “date-in” on
the “Express Mail” mailing label or
other official USPS notation, provided
that:

(1) The petition is filed promptly
after the person becomes aware that
the Office has accorded, or will accord,
a filing date other than the USPS de-
posit date;

(2) The number of the “Express Mail”
mailing label was placed on the
paper(s) or fee(s) that constitute the
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